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SWSFCT: Docnvaentation of '~eason(s~zor..NotIssuing §lo6
na0.s to AL1 Identifi 1 

, . 

FROM: , Jerry QifFord, 
Office of S i t e  t, OECA 

. .  . 
*-seesTO: . -

. .  

This  memorandun is'bebag issued p a x t  of chr i  t h i r B  r e 2  
of CEKCLA Refom.  announced October Z I  1995. ' Like many of the 
other =form, t h i s  Reform is intended to,prdmote fairness and 
& W z e  trapsaction costs. The ng&y expects that ensuring the 
equitable issuance of DAOs will,ultimately .increase the' 
likelihood o f  settlements and redvce private party.l5tiga.tioL 

\ '.' 

. The purpose'of this memcraadum is to establish procedures
that  w i l l  ensme %t R e g i o N  staff doclrment their reason(s1 for 
proposing that cerfain Potentially Besponsible P a r t i e s .  ("PRES')

.be 'exclixied'fromCERCLA § lo6  *lateral admjristrative order9 
(WAC%,) "to be 'issued.' . It also:  ese.zJ~lj.shqiprocedures fa r  

. s i t k t i o n s  whep.miandL staff propose not to,issue 'LIAos to late-
identified PRPs, -, PRps who are identified after 0th- PRPg 
assume tbe obligation to conduet the response action. . .  

lluw=Dd \
A. Policy on Iss-ce of Wos 

. .  . .  
It bas long been EPA's policy to-issueUAOs to the largest

manageable number o f  parties, followipg coneideration (as
agprppriate) of the adequacy of eride.pce of the partyis
liability: the party's I f inancid viability, and tbe p ~ t y ' b
contribution to t h e  site. See, =,-A's Interim CERCLA 
Settlement po1icy;dated Decem?%% 5 ,  1984 OS^ Direcrive nrnnber 
'9835.0); this palicy was reiterated in guidance issued March 7, 
1990 (OSWER Directive Number 9833.6-m) and again in guidance
issued.Jurre 2 0 ,  ,2991 (OSNEZDiL-ective N u m b e r  9833.2C) . This 
policy remains rhe: same a s ' b  the past. Thus, for example,
whenaver it ?XI determined that it would not be fruitful to 
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/ I '  	 cQmmeace or continue settlandt negotiaeops, the Regions
issue a DAo, aad the Respondents receiving che order should be 
the largest: manageable n d e r  cans%ideringthese three factors. 

' 8 

Although tbe policy on who should receive dm,remaFnS
unchanged, t w p  aspects need dlaxificatian. First, thi phase
'largeat manageable d e r '  refers to the largest number of m a s  I 

chat a Region can readily handle U r i W  the c o 9 t i p t s  of,its 
limited resources. IR some cases, R ~ O R Smake a &eermina"t'ion 
not to inc1uae minimie parties in order to keep-we total  
number of OAD recipients mirageable. (Depen&bg-an thet6::,.,:':i *+,
circumstances, ~ C l W i O n .of be minimis parties may be-consistent 
with otber c$RcLA r e f o ~ ,w h i c h  are deigned to pzotect small 
contributors:) SII other' cases, the FRPS (inc~u&i.ng m b i & i  
PRPS) organize themselves into a steering Committee; concerns 
regarding manage&ility are lessened w l l M  a Region is dealing
w i t h  nuneraus PRPs as a single group, r a w  than incUvidually.
The Res iOn may be able to isSue W UAO t o  a lamer banageable"
number of WSwhen they are -zed i n to  a steering Conmrittee. 
Second, %ions may hterpcet the term ~centrlhutLon*to take 
into consideration a p a r t i a i ~ a rPRP'S participation ~n p - 0 ~
phases of the response action. Tbe a g M c y ' s  existing guidances
yenerdYy use tais tqnn to reflect a p a r t i d a r  Pm's relative 
contribution to me contamination w, the volumetric 
contribution of a generatar-PRP or arry fispxoportionate toxicity
o f  =e waste contributed by a gemxcatar-PBP). It'isappropriate,
hawever, for Regions to have the flexibility to interpret this 
tenn to also include consideation ,af'wark tbat a particular PRP 
may have already coqducted at the site, especially where such' 
work is e@WezI: a0 Wt F%?'a 'fait s2lare." I . 

B-. P a s t  Record Fn Issuance of UAOs;.- 'strati- Refow. ' i !I 

. .  ! 

~ a Suppose, EUL, a paaicular PRP contributed apprwcimat&y j
one thild of the waste at a site. and t2iat this PRp alone 1 

conducts one of t w o  operable units of a cleanup, say a t  a cost of 1
$1 m ; i l l i O P - If the RegLon has r+ir?ble cost information I 
indicating 'chat ehe other operable unit w i l l  t o t d l  $2 million, I 

I -
then it Orould be appropriate to exclude this PFS fram a y  UAO I 

being issued. to the viable PRes that contributed the other two- 1 
thirds af the waste. Rawever,  if the subsequent OD 1s expected 1 
to t o t a l  $20 million,it h w ' i t  vould not be appropriate to CYc;lude I 
t h i s  PRP from any VAD because it has not yet: borne i ta  'fair

/ ' I5-e .' . '  
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guidance referenced above. The evaluation found that the 
~ e g i o n s 'reasons �or selecting certaiP PRps to receive UAOS. 
"appear ?Airelate to legitimate matters of enfoxceability and 
SOLI& enforcemeat discretion. !J .. 

SOD 'industzy rep2eiePtar.i- disagree with trhe proposition
above, and criticize the Agency for failing ta issue DAos to all 
identifiable Pas, hc3.uding PUSthat are municipalities o r  
E e d e d  agencies. The criticism is targeted more at EPA's recod 
in issuing Such DAOs. rather then at EPA's underlying policy.  

ze~ lt h a t ,  for various reasop9, m s  may not have 
been issued t the lazgest manageable number of identified PRPs' " " O F  
at some sites. Tbus. iZr a.unauucing our third muad of 
kiministrative Reforms of the superfund program 5 n  O c t o b e r  1995, 
EPA committed to ensurlag that DAos are issued jn an equitable 
manner in the future. This includes a c&=t to issue -06, 
as appropriate, to o t p r  govermnent entities (feaexal, state or 
loca l )  t h a t  are PRPs: 

F o r  D o D 

Henceforth. 'EPA w i l l  Mentie, f o r  internal management
review purposes only, reasons for excluding PRps front any order i 

!proposed to be issued. .Specificaliy, the UAO package submitted 
ta the Regional decis2on-maker for signature/approval/cancuxrence ! 
should include.sufficient infomation reganking the parties that 
are proposed to be excluded fkom the UAO zs w e l l  as those being
proposed ,toreceive, +e m. Tha privileges and/or BO= 

C .  

.,' 
2 The Agency's pclicy and procedures for federal agencies

rema& Urrchanyed: such agencies ' w i l l  he issued m t i c e  letters . .  
and ar)m(nistrative orders where .appropriate' (see 1 2 / 5 / 8 4
guidance refereaced above; see also u.s- Department of Justice 
guicknce, 8Fqocedures and CYiteria for D e p a a m e n t  of Justice 
Concurrence 1p EPA w s t r a t i v e  Orders to Federdi Agencies,'
December 27, 1.9881. hirsuant to the applicable procedures, DOJ . .m u s t  concur w i t h  any EPA decision to issue a OAO under C I Z R a  
section 106 to a federal agency. As to municipal entities, the 
Ageacy recognizes t ha t  chey have unique chancteristics; they i 
might, for example, mapaqe drinking water supplies or publicly-
owned treatnknt works  ('POTWs') : Moreover, they may not have the 
financial resources co &fford certain expensive campoaents o f  a 
response action. Caasequemtly, the ~ g ~ c yhas previously
inaicated its willingness to issue m~oschat .camre out" certain 
obligations that a uunicipality may be in a position to readily
provide t o m d  the response action. (Interim Municipal
Settlemenr. Policy, tiatefi December 6,  -89, OSWER'Directive 
#9834.13.) Such in-kind services might inclode treatmf?Rtof 
leachate at POTW facilities, &&-up to drfnking water supplies,
police securi ty,  haulins of non-hazardous waste, or O W .  , 





issued any norice letters (special or gene&) prior to 
prepaxation of the OAO package. Tbis might reflect the fact that 
Regions' previous PKP search ef�oorts had Pot progressed to the 
point where there was sufficient evidence to make a determination 
of ~ C L Aliability. P o r - m l e ,  in the situation of a time-
critical rem-, the Regfon may Dot yeK haw? b.d sufficient time 
to conduct a0 expaustive PRP Search. In an instance where a l i s t  
of notice  letter recipients is unavailable, Resional staff should 
use its best available information on PBPs f o r  purposes oz 
ic¶encL@ng PRPs that are propcsd to be excluded from the order. 
Note, however, rhar EPA policy still pmvidss that a uIu3 should 
not, a c e p t  in limitea yrgency  situaticms, coastituute an 
initial notice to a PRP. 

In &my cases, PRFs already identified by SPA WjU ptovide
the Region w i t h  a l i s t  Of pames o f  parries whom they believe 
should also be named as PRPs.' For purposes of the preceding
paragraphI the phtase 'best available information" does not 
necess&ly b C l U a e  any PRP-prwided list. R e g i o n d  staff are 
o d y  rewired to justify noxa-issuance of m s  in situations where 
the other PRps provide suff ic iat  information to support a 
preliminary detefmination on c ~ c f r Aliability. 


Pinally, Regional staff are remixed to prepare appropriate
documentation for decisid not to  issue UAOs to late-identffied 
PRps, a,PBPs who are i&nti�ied a f t e r  other PKp5 a s m e  the 
obligation to conduct: the response actim. When a Region
identifies a,PRPat sucb a stage, it should couzider issuing a 
ZTAD r e g y i r i n g  the.r_esp?dent to participate and caop-ta vri.ch 
+e other PBPS. @ea-ers recently distribute& mod& DAO 
language re@~Lxi.ng'late-identified PRPS to 'participate and 
cooperate' w i t h  PRPs already cambcag the ~FGLIWPpursuanr. to
either a settlement aseement or an e a r l i e r  m. It is E ~ R I ~ ~ Z U  
ca the 'coordinate d coopezate' language contained in barallel 
UAos,' discussed in the 3/7/90 guimce referenced earlier. 
although those arders aze for already-identified PRPS who are 
r e m e i t a t  and refuse to j o i n  other PXPS who are s i w g  a 
conaeut decree-) Xrt seeking Regional Ipapayementls apPmval not 
t o  issub a m i c i p a t e  and cooperate. D ~ X Jto a late-identified 

, I mrp, the Regiondl staft should pmrptly document its rationale 
for nm-issuance. O b v i a u s l y ,  iri cases xkre tbe work i s  

I , '  substantially completed, issaaPce OE 'participate and coapeate' 
m a s  will generally be inappropriate. 
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